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A New Technique of Admissions 


Every bar examiner should read the speech of Dean Green, which is printed 
in this issue. It discusses a new philosophy of bar admissions and suggests a 
new basis for granting a lawyer's license. The vital point is whether we should 
rely entirely on written examinations in order to test a man’s ability to practice 
law, or whether other things should also be taken into consideration. A dis- 
cussion of this possibility is most interesting and valuable, and it may mark 
the first beginnings of a new trend in bar admissions. 
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Ribena Cede: 


Development of an Adequate Bar 
Admission Agency 


By LEON GREEN* 
Dean, Northwestern University Law School. 


A few weeks ago your Secretary said that this meeting needed some- 
thing like a “cockleburr”, or if you do not know what a cockleburr is, 
then a mustard plaster. At any rate, I am supposed to perform some such 
function here. 


What I say today can not be true for forty-eight different boards of 
bar examiners. Some statements will be exaggerated, I am sure; others 
will fall far short of the mark. What I have to say will deal for most 
part with the larger states, the metropolitan centers, because it is from 
them that we are getting so many inadequately trained lawyers. 


I also want to say that my attitude here is wholly impersonal. Even 
though I have become a critic of bar examinations in general, yet the people 
with whom I am most closely associated perhaps are bar examiners, and 
they are my personal friends and I expect them to continue to be. My 
criticisms are directed at the present methods of admitting people to 
practice law. Incidentally, I may say that I think the activities of this 
Conference have already done more to stimulate thought about the ad- 
mission problem on the part of the schools and the profession at large 
than all other activities during the last twenty years, and I should regret 
very much to see this organization so handicapped by financial difficulties 
as to be unable to continue its work. 


My criticism of the bar examinations is that they are of little value. 
They do not strike at the heart of the admission problem. In order to 
sustain this criticism it is necessary for me to indicate to you briefly 
something of what has taken place in law school training within recent 
years. 


You constantly marvel at the development which has taken place in 
government and law during the last four or five years. Were you to 
compare the growth of the law during the last twenty to thirty years, 
with its development over the past four or five centuries, you would per- 
haps marvel even more. I can not take time here to indicate this develop- 
ment except merely to say that lawyers today are in large measure 





*Address delivered at the fourth annual meeting of The National Conference of 
Bar Examiners, August 28, 1934. 
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practicing law which has been developed during the period of the present 
generation of lawyers. 


The development of law schools has almost kept pace with the devel- 
opment of law. This is true from the standpoint of the number of students 
who are training themselves as lawyers, the number of schools which have 
come into existence, the expansion of law school faculties, and most marked 
of all, perhaps in the development of law school curricula. As an example of 
the expansion in law school curricula I need only suggest to you that 
when you and I went to law school a single course in Constitutional Law 
sufficed, a single course in Corporation Law, a single course in Procedure. 
We had never heard of Administrative Law, and a dozen other large 
developments which are now found in the curricula of all the better law 
schools. Today there are three or four courses in Constitutional Law, 
as many more courses in Administrative Law, Corporation Law, as well 
as in Procedure. And I may say in addition to these courses you find in 
many law schools clinic work in fact investigation, in preparation of 
documents, trial and appellate briefs, preparation of opinions on all sorts 
of problems, many types of work fostered by legal publications, seminars, 
individual studies, and specialties which were wholly unknown when we 
went to law school. In other words, the law schools are seeking to train 
lawyers to practice law. 


Briefly, it may be said that the law schools today are training their 
students not only know the crystallized theories, principles, formulas, 
and rules as developed by courts, eminent legal scholars and book writers, 
but through the case method are training them to the end that they can 
develop and articulate for themselves the principles, theories, doctrines, 
formulas and rules through which courts do their business. This sort of 
process develops the power of the law student beyond anything that is 
known in any other field of education, and gives to the law student an 
experience with the affairs of the world, vicarious though it may be, which 
matures him during his years in law school more rapidly than any other 
period of his life. In other words, the law schools are developing in their 
students the power to investigate and deal with facts; second, the power 
to investigate the law and prepare briefs; third, the power to give advice 
on questions submitted by clients and to write opinions on legal problems; 
fourth, the power to prepare pleadings and other documents; and fifth, 
the power to adduce evidence, prepare charges, and make oral arguments. 


These are the powers that a lawyer must have in the practice, and it 
would naturally be thought that any basis of bar admission would take 
into account the testing of these powers. But nothing of the sort is true, 
or even approximately true. Bar examinations usually consist of a group 
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of unrelated, highly compressed, controversial questions calling for quick 
judgment and general answers. In many instances the questions asked 
are of no significance whatsoever. In others, while the questions are 
extremely good, the time allowed for answers is ten or fifteen minutes, a 
time in which no lawyer, however experienced, would undertake to give 
any more than the merest curbstone opinion. Moreover, the time for 
grading such answers as are given is so short as to indicate either that 
the questions are wholly insignificant, or that the answers required are 
not supposed to indicate any of the powers of discrimination which the 
student has developed, or else that the examiners themselves do not give 
a fair consideration to the answers. I give you one example from Illinois, 
and let me say here that the Illinois Board of Bar Examiners is one of the 
best organized in the entire country, and its personnel is made up of the 
highest quality of lawyers. Yet in July, 1934, there were 649 candidates 
who took the examination. Sixty-five questions were given, to be an- 
swered in a maximum period of fifteen hours. You can make the calcula- 
tion for yourself. But assuming that there were ten examiners who took 
ten days to examine the answers (and these assumptions are excessive), 
and that they worked ten hours a day (which is, of course, longer than 
anyone can read examination questions and know what he is doing) each © 
examiner had to consider forty-two questions and answers per hour. 
In other words, in the space of about one and one-quarter minutes a ques- 
tion had to be read, the answer read, evaluated, graded, etc., counting out 
nothing for smoking time, lunch time, conversations, conferences, etc. 
I do not have the slightest doubt as to the ability, conscientiousness and 
fairness of the Illinois Bar Examiners, nor of any other examiners whom 
I have known. Therefore, the only charge that I would make against them 
is that what they ask for and what they get is of no practical significance 
as a basis of testing a law student’s power. It is utterly unfair to the 
student who has to spend three or four years in addition to his college 
training not to have his powers tested by some fair method. To require 
him to give snap judgments is in direct opposition to all that he has been 
taught and to all that an older lawyer taking him into his office would 
desire. 


Of more importance than this, however, is the fact that even the 
students from the best law schools, in order to pass the bar examination 
successfully at the first trial, are compelled to spend several weeks and 
pay considerable money to experts in cram courses. These cram experts 
specialize in bar examiners’ psychology, as well as in bar examination 
answers. The well trained law schoo] students protest against, and indeed 
are incensed at the humiliating experience of being taught to answer 
questions in a way that they know is opposed to everything that will be 
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expected of them as lawyers. Indeed they must forget much of what 
they have learned, they must forego the exercise of their powers to 
discriminate in their answers in order to write a successful bar examina- 
tion paper. The only justification that can be found for the cram school 
is the bar examination. It has grown up by virtue of the fact that old 
questions are repeated from year to year. Some of these questions have 
gone the rounds for forty years. On that basis also is found the justifi- 
cation for quizzer books. No examiner should ever be guilty of repeating 
a question. 


A further result is that good students are discouraged from under- 
taking the severe training of three or four years in a good law school. 
Why not, they say, get a job and attend a proprietary night school where 
little is required of them, and then before the bar examination take an 
intensive course in bar passing technique and be admitted on practically 
the same basis as students from the better schools? Aside from the fact 
that the universities, which have done their best to develop creditable 
law schools for the profession, are necessarily discouraged by being sub- 
jected to the sorry competition of proprietary schools and cram courses, 
the better trained students themselves are discriminated against by the 
very professional agency that should be, if anything, discriminating in 
their favor. But worst of all, the profession is constantly being crowded 
by poor recruits. You know and I know that not a few but a great many 
of the young lawyers now being admitted to the bar are not only unpre- 
pared but are unfitted on other grounds for admission. It is bad enough 
for a few well trained men at every examination to be humiliated by 
failing a bar examination which is an unfair test of their powers, but it is 
tremendously more important that this same examination is not keeping 
out a large number of candidates who should never even be permitted to 
come to the examination, much less to pass it. 


If this is the case, then it seems to me the intelligent thing would be 
to devise some better means of bar admission. I have elsewhere made 
suggestions along this line.' I can not hope to discuss those suggestions 
fully with you here, but I want briefly to indicate something of what I 
have suggested. 


Briefly, the proposal is to broaden the powers of bar examiners so 
that they are in fact boards of bar admission, with full power over the 
whole process, subject only to the final supervision of the Supreme Court, 
and under the general observation of the state bar organization. There 
is no suggestion that the personnel of the present boards should be changed, 





1] The Bar Examiner, p. 213; American Bar Association Journal, Feb., 1934, p. 
105; III The Bar Examiner: ‘“‘A Comment on Dean Green’s Views on Bar Admission”’ 
by James C. Collins, p. 75, and ‘“‘A Comment on a Comment”’ by Leon Green, p. 113. 
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except possibly increased. Most boards have a personnel of able and 
conscientious lawyers, but I would suggest that each board should have a 
full time executive secretary. I do not have to tell you what such a secre- 
tary means to any organization. There are numerous examples. Consider 
for an instant what Allan Stephens means to the Illinois State Bar Asso- 
ciation, what Will Shafroth means to your organization, what William 
Draper Lewis in a similar role means to the American Law Institute. 
No organization can function effectively without such a person, call him 
what you will. The board should further have the power of visitation 
and supervision of law schools. This is the key to the whole problem. 
If the law schools are brought under proper control, the question of in- 
tellectual attainments of a candidate for most part takes care of itself 
automatically. What would you want to know about the schools? You 
would want to know their set-up, to study their curricula, to study their 
faculties, to study their methods, to know how they recruit their students. 
You would require them to supply the records which you should need for 
your office, without cost to you. The board would want a complete record 
from the day a student applied for admission to the law school until he 
left the school. The medical people already have provided for this sort 
of thing. The result would be that when the board discovered the methods — 
used in recruiting the student bodies of many of the proprietary schools 
especially, and when the board discovered the laxity of admission as well 
as the laxity of requirements of attendance and study, they would set up 
such minimum requirements that scores of students who now sail through 
these schools and are admitted to the bar without much difficulty would 
never be permitted to study law. Moreover, the law school people would 
have a group of lawyers in the profession who really understood something 
about law schools, and who by representing the profession at large could 
greatly stimulate not only law school teachers but could be of invaluable 
assistance to students seeking law training, and young lawyers entering 
their first years of practice. 


Such an organization would find no place for the hectic quantity- 
production, mass examination methods of the present. All admissions 
would be upon an individual basis. The admission of a lawyer is of as 
much importance as the trial of any case. The first license would be a 
provisional one. There would be very little difficulty in handling the 
better students from the better law schools, because the board through 
its secretary and the knowledge that would be built up on the part of 
individual members of the board would soon come to know, so far as the 
intellectual training is concerned, what percentage of students of the 
better schools could be admitted, provisionally at least, without further 
examination. But there would still be students who should be subjected 
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to examinations of various sorts. It would quickly come to be known that 
students from one school might be weak in procedure, for example, stu- 
dents from another school in commercial law subjects, students from an- 
other school in some other subject or subjects. It would be very easy 
either for these students to be directed to take further work before sub- 
mitting themselves for a license, or be subjected to such examination as 
might seem desirable. The secretary could so set up his organization in 
connection with some good library that he could give a student one or more 
problems and turn him into the library and simply say, ‘““Now prepare me 
a brief on this.” ‘Write me an opinion on this.” “Here is a set of facts; 
prepare the advice you would give a client.” “Here is another set of facts; 
prepare certain documents. You have plenty of time.” It is clear that the 
product of the student’s work under such circumstances would be more 
indicative of his powers to practice law than anything now being done. 
Of course, the methods of admission along these lines would be worked 
out slowly. It is purely a matter of administration, which is only deter- 
mined by trial and error. 


Assuming that a provisional license is granted to a student, the matter 
of permanent admission should rest upon his performance as a young 
lawyer over a period of several years. The burden would be upon the 
young lawyer to build up a record in the secretary’s office which would 
make it possible for his admission to be considered intelligently. For 
example, he would be required to make a yearly report on all of his activ- 
ities as a lawyer. He might give full reports on certain cases that he 
had handled; reports from his employer, of judges, or opposing lawyers 
might well be asked. It would soon become known to clients in general 
that their complaints against young lawyers would be fully considered if 
they were filed with the secretary of the board of admissions. The record 
developed over a period of several years would furnish every needed lead 
for further investigation by the secretary’s office. He could send out a 
record to the discipline committee of the local bar and ask that it give a 
full report on the candidate involved. In some cases it would doubtless be 
desirable to call the candidate before the full board in person, where he 
could be subjected to an examination into his character and fitness. The 
board would have a record which would give them a basis of examination, 
whereas at present the examinations for character and fitness must neces- 
sarily be at most a formal and ineffective sort. 


Again I may say that the development of such a system of admission 
would be a matter of intelligent administration based upon trial and error. 
It is a practical, workable idea, and all that is necessary is to make a be- 
ginning. Every step taken will indicate what other steps are needed. 
Certainly with this sort of method of admission, while there would be 
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mistakes, there would be nothing like the number of mistakes now made. 
A board so constituted would soon come to have in the matter of admission 
something of the status of the Supreme Court itself. There need be no 
fear of unfairness or partiality on the part of its members any more than 
would be true of any other judicial body. Such a process of admission 
would automatically be a cleansing process of the entire bar. In other 
words, inside of twenty or thirty years you would have a bar which 
would have been put through the strainer. At present a large per- 
centage of lawyers, probably as many as twenty-five per cent, do not 
practice law after the first five years. Those who did not come up 
for the final license would be automatically eliminated from the profession. 
We would have none of these cases which constantly recur of lawyers 
having gone into some sort of business and failed, and then ten or fifteen 
years later after they had forgotten entirely their law training and without 
the benefit of having grown a professional character over the earlier part 
of their lives, turning to the practice of law, only to become problems for 
the grievance committees. Moreover, many young lawyers go astray during 
the first few years of their practice. The rate of infant lawyer mortality is 
high. The necessity of maintaining a good record over the first few years of | 
practice would save many a young lawyer from developing professional 
habits which later cause his own downfall and bring dishonor upon the 
profession as a whole. 


These are just some of the things which ‘seem to me worthy of con- 
sideration. I want it clearly understood that I am lodging no attack 
against night schools or against students who find it necessary to get their 
training at night schools. I give full support to the legitimate night 
school and I have every sympathy for the young man who must get his 
training in such a school. The well trained men from these schools are 
suffering just as much as the well trained men from the better schools. 
They have just as much to gain from good methods of bar admission as 
any other well trained young lawyers. Most of the difficulties of this 
problem can be eliminated at the source. A board of bar admissions well 
organized can meet these difficulties in a manner which will be fair to 
everyone—to law students, to law schools, to the profession, and to the 
public at:‘large. And one of the most attractive phases of the suggestion 
is that it requires no legislation, no formidable organization. All that is 
necessary is the approval of the Supreme Court, the general support of the 
profession, and a willingness on the part of the various boards of exam- 
iners to proceed to organize their functions along more comprehensive 
lines. 


I thank you very much for this privilege. 
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Bar Examiner Portraits 
McNeil V. Seymour 


President, Minnesota State Board of Law Examiners 


McNeil V. Seymour, President of the Minne- 
sota State Board of Law Examiners, has as 
immediate forbears two outstanding lawyers: his 
maternal grandfather, Henry J. Horn, who prac- 
ticed in St. Paul from about 1860; and his father, 
McNeil V. Seymour, who practiced in New York 
State before moving to St. Paul. He is a descend- 
ant of Horatio Seymour who was at one time 
governor of New York State and the Democratic 
nominee for president of the United States in 
1868 against General Ulysses S. Grant. 


Examiner Seymour was born in St. Paul 
thirty-seven years ago, and obtained his prelim- 
inary education in its public grade and high 
schools. His attendance at Princeton University was interrupted by two 
years in France, where in 1917 he enlisted in the French Ambulance Serv- 
ice, but he returned to Princeton and was graduated in 1920. His law 
work was taken at the Harvard Law School and at the St. Paul College 
of Law. Since shortly after his admission to the bar, in 1923, he has prac- 
ticed law in St. Paul as a member of the firm of O’Brien, Horn & Stringer, 
and of its predecessor, O’Brien, Stone, Horn & Stringer. 


The five members of the Minnesota Board are selected by the Justices 
of the Supreme Court, who ordinarily distribute the appointments in such 
a manner that one man is chosen from each of the three large cities and 
the other two from other sections of the state. The Board selects its own 
officers. Mr. Seymour is now serving his eighth year as a member and his 
fifth year as President of the Board. Under his guidance the Minnesota 
examiners have been very active in increasing bar admission qualifications, 
which were raised in 1930 to a two-year pre-legal college education re- 
quirement, and in improving their examination machinery. 


Mr. Seymour was at one time on the faculties of both the St. Paul 
College of Law and the St. Thomas Law School. Under appointments made 
by the judges of the district court of Ramsey County, he has been a mem- 
ber of the St. Paul Charter Commission since 1924. He is a member of 
the University Club of St. Paul and the St. Paul Athletic Club, where it 
is reported that he wields a wicked squash racquet. 
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The Work of a Character Committee 


A petition was filed with the Supreme Court of Illinois last spring, 
asking the Court to define the scope of the inquiry which the committees 
on character and fitness for admission to the bar were charged with mak- 
ing in the state of Illinois. A portion of the brief filed by the Chicago 
Bar Association in this matter is quoted as being of interest on the general 
subject of the purpose and methods of character examination. 


“Necessity for a Committee on Character and Fitness. 


“An increasing number of states are finding it advisable to appoint 
local committees on character and fitness and to require all applicants for 
admission to the bar to appear personally before such committees. 

“There are special difficulties attending investigation in a district 
having so large a population as the First Appellate Court District of Illi- 
nois. Applicants are usually not known to members of the organized bar 
and it is, therefore, all the more important in the public interest that a 
committee should be in existence and in a position thoroughly to investi- 
gate the personal history of all applicants. The necessity of undergoing . 
such scrutiny undoubtedly deters persons with bad records from seeking 
admission to the bar and develops in applicants for admission higher 
standards of conduct. 

“The number of lawyers in the First Appellate Court district has 
become so great and the continuing influx of applicants for admission,— 
a large number of them not particularly well fitted for the practice of the 
profession—creates a problem requiring every resource to be used in meet- 
ing it. We do not imply that any arbitrary limitation on the number of 
applicants should be imposed but the experience of the grievance commit- 
tee of the Bar Association indicates that when the bar is overcrowded, 
a strain is placed on the integrity of members of the profession, particu- 
larly those not well fitted to meet the economic pressure of the times, that 
would not otherwise exist. The importance of examinations into the char- 
acters of applicants for admission to an already overcrowded bar is great, 
and the ones best fitted to make such examinations are the members of 
the bar in the particular locality concerned. 

“We are attaching hereto a table which shows, for the period therein 
designated, the following information about the work of the Committee 
on Character and Fitness of the First Appellate Court District: 

“(a) Number of applicants certified upon first appearance before the 

committee ; 


“(b) Number of applicants certified after two or more appearances 
before the committee; 
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““(c) Number standing as rejected at the close of the year indicated; 

“(d) Number pending on postponement or rehearing at the close of 
the year. 

“An examination of this table, showing that only a small percentage 
of applicants is finally denied a certificate of general fitness by the com- 
mittee, might lead to the conclusion that the work of the committee is 
practically useless in blocking admission to the bar of unfit candidates. 
We do not believe that this conclusion is sound. The necessity of submit- 
ting to the examination undoubtedly stops persons with bad records as to 
character from attempting to gain admission to the bar. The existence of 
the committee is also a strong force in deterring improper conduct on the 
part of persons who expect some day to appear before the committee as 
applicants for licenses. 

“Furthermore, when one considers the almost incalculable harm 
which a single incompetent or dishonest lawyer can do both to his clients 
and to the public generally, the keeping out of our profession of but a 
few such individuals is justification for the arduous labors of the members 
of the committee. 

“Notwithstanding the great sacrifices of time and energy required of 
members of this committee—something we think might well be brought 
to the attention of the bar—the members of the Committee on Character 
and Fitness, past and present, believe that their work is an important 
enough element in the machinery of admission to the bar to justify the 
large sacrifice of time and effort which the members of this committee 
have made. 

“That there may be additional powers which should be given to the 
committee, in order to make its work more effective, is a matter to which 
we are giving earnest consideration and is a subject upon which we may 
have occasion to report to the Court at a later time. In the meantime, 
we are, as already stated, limiting our suggestions to the main point of 
the petition which is before the Court, whether activities of the committee 
should be limited. 

“Procedure of Committee of First Appellate Court District. 

“The committee has adopted rules for the conduct of its business, and 
it observes the following routine in the performance of its duties: 

“(a) It receives from each applicant affidavits of at least three prac- 
ticing attorneys personally acquainted with the applicant, testi- 
fying to the good character and general fitness to practice law 
of such applicant, setting forth in detail the facts upon which 
the opinion is based. 

““(b) It requires each applicant to fill in and return a questionnaire. 
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“(c) 





It causes inquiries to be made in all cases where perusal of the 
said questionnaire, or where information brought to the atten- 
tion of the committee, leads to the conclusion that further inves- 
tigation should be made respecting the applicant. 








““(d) It requires each applicant to appear for oral examination, and, 
if the examination leads the section of the committee which is 
conducting the examination to believe that a further examina- 
tion should be had, the applicant is required to appear before 
the section or the entire committee at a later date, usually a date 
early enough so that the subsequent examination is completed 
before the time for certifying the names of successful applicants 
for admission at the succeeding term of Court has passed. 

“(e) No applicant is finally denied a certificate except after full con- 
sideration and action by the entire committee. In an ever- 
increasing number of cases a denial of a certificate occurs only 
after a hearing before the entire committee, if the applicant 
requests such a hearing. Shorthand reporters are present at 
all examinations and the testimony taken is written up before 
the final denial of any certificate.” 

Committee on Character and Fitness 
FIRST APPELLATE COURT DISTRICT 
1930-31 1931-32 1932-33 
Number of new applicants examined.......................... 604 627 543 
(a) Number certified upon first appearance.............. 453 462 414 
(b) Number certified after two or more appear- 
eee SS ieee ee eee ee aE ER ene 107 112 88 
(c) Number standing as rejected at the close of 
cso fic receclncadcanniandtiadinadalimaadibadbnstiiai 20 17 8 
(d) Number pending on postponement or rehearing 
—_ fl US SS eee 24 36 33 
604 627 543 
Failures on Principles Underlying Constitution 
MU TE I nian screenees 111 122 95 
Certified on 2nd examination...................................... 93 102 71 
Certified om Sra examination............................06.....s: 4 1 5 
ee ee i IN cirstisiincccennnntsanssunnccesiniadeanan. ‘enecinie a” nt tokee 
OU CO UU nian nssicncenncicccicsecesesece ek poe 3 
Pending (to be examined further) ............................ 11 12 16 
Failures on Fitness and Constitutional Principles 
a ea TA 9 18 17 
Certified om 2nd examination...................................: 3 7 6 
Demi GR BRE CRRMIMATIOR......n.-..ccocciceccccccceensccsescccsses 5 3 3 
Re Ie ee nee —: > eee 
Withdrawn (Certificate withdrawn and held for 
I (IED ssn cinccucccciponcmacdenssetbcthaieceses [oo  .( eerie 99  * gegen 
Penaimag (to be examined further) ...................00.... -.... 9 11 














After Ten Years as a Bar Examiner— Some 
Comments and Some Queries 


By ALEXANDER ARMSTRONG* 
Chairman, Maryland State Board of Law Examiners. 


One morning last November as I entered the corridor of the Indus- 
trial Building in Baltimore in which we were then conducting our fall 
examinations, I observed a well-dressed man studying reflectively a card 
which the janitor had attached to the elevator cage and which bore the 
inscription “Bar Examinations, Sixth Floor”. He turned as I approached 
and said to me enquiringly, “Now that Prohibition is about to go, I sup- 
pose they’re holding examinations for bar keepers?” “Look’s that way”, 
I replied. Then, as we stepped into the elevator together, he commented 
in a whimsical, resigned tone, “Now what do you think of that? What’ll 
they being doing next?” After all, this man was only giving audible 
recognition to the tendency in modern American life to extend the licensure 
system to an ever-widening group of public or semi-public callings. Mr. 
E. Brooke Groves in his recent work, entitled “Uniform State Action”, 
declares that no state licenses less than ten or a dozen different types of 
practitioners and a few license as many as twenty or thirty. My unknown 
friend may yet live to see his conjecture become a reality. As I reflected 
upon his remark, however, I realized that the language employed by him 
closely approximated the truth; that our Board was in fact holding an 
examination for bar keepers—future keepers of the honor and dignity of 
that Bar to which we had long since pledged our allegiance and for which 
years of struggle and effort had brought an ever-deepening devotion. 
There was an appropriate significance in the word “keeper” when used in 
this connection. The men sitting in our examination hall were, if success- 
ful, not only to be privileged to undertake the professional tasks of the 
future but were also to “keep’’, to preserve and perpetuate the splendid 
traditions which many generations of professional forebears had developed 
and bequeathed to us. The proper discharge of this obligation was to be 
their greatest responsibility. The thought caused me to realize, perhaps 
as never before, the seriousness of my own work as a bar examiner. 
Upon the intelligent, conscientious and faithful discharge of the tasks 
assigned to me and the other examiners throughout the land depended in 
large measure the type of men who were to be entrusted with shaping the 
destinies of the American Bar. So I began to wonder whether in the ten 





*Address delivered at the fourth annual meeting of The National Conference of 
Bar Examiners, August 28, 1934. 
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years of my service in this capacity I had become somewhat mechanical 
in the handling of my job and whether there were not opportunities, 
overlooked before, for a more satisfactory and fruitful fulfillment of my 
obligations. The busy practitioner who serves as a law examiner does 
not usually, between examinations, have the time to review and keep in 
mind a comprehensive picture of the subjects in which he formulates the 
questions or to reflect upon the various methods of conducting examin- 
ations which are being used latterly in the different states. Of course, if 
he is not too busy at the appropriate time, he can read with great profit 
some of the articles which appear in that excellently conducted magazine, 
“The Bar Examiner”, and find therein many stimulating suggestions. The 
American Law School Review is another publication which he may peruse 
with advantage, although after struggling through some of the papers 
reproduced therein, purporting to affect him and his work, he may have 
occasion to wonder just what precise, practical ideas the author, although 
using most excellent English, is actually intending to convey. Frankly, 
when my mind has attempted to soar in the rarified atmosphere attained 
by several of these discussions, it has become strangely affected by a sort 
of mental mountain sickness. A regretful appreciation of this personal 
weakness has convinced me that I am probably not qualified to submit to - 
you a learned or very enlightening paper on any phase of a bar examiner’s 
problems. I can only state certain experiences, following in humble 
fashion the leadership of the great Athenian philosophers, propose certain 
queries, and then leave it to others to supply the answers. 


The sphere of the bar examiner’s activities is usually carefully de- 
limited by legislative enactments or rules of court. He must accept and 
apply the standards of preliminary education prescribed by the lawmakers 
of his state. If his own experience teaches him that the good of the 
profession and the welfare of the public demand that the prospective 
lawyer shall possess a more comprehensive general training before begin- 
ning his legal studies, he is powerless to act in the matter. If he expresses 
those views before a committee of legislative solons, his reward is apt to 
be a smothering of the bill which aims to improve the conditions of which 
he complains. In Maryland the law student must be registered if he 
possesses the equivalent of a Maryland high school education, but a 
diploma from a Maryland high school may represent a fantastic group 
of studies, embracing child hygiene, horticulture, music, accounting, vari- 
ous forms of manual training, and other studies equally unrelated to the 
law. Yet such a diploma has in the past been a ticket of admission into 
the fields of legal study. Legislative aid was refused a year ago, but our 
Court of Appeals indicated that it would come to the rescue and, through 
the issuance of a rule, prescribe certain academic subjects which hereafter 
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must be embodied in every course to make the diploma representing it 
acceptable to our Board. We are fully aware that in the progressive move- 
ment for the improvement of bar conditions our state has not yet taken an 
advanced position, but forces are now working aggressively toward this 
end and we believe that before many years elapse the desired changes will 
be accomplished. 


The number of examinations to be held each year, the subjects in 
which tests are to be given, the number of questions under each of these 
subjects, the marking system and the passing mark itself—all of these 
things and many others are regulated by statute or by rule. The examiner 
must accept these regulations as he finds them and be governed accordingly. 


The domain, however, in which the examiner’s will is supreme is, 
like Caesar’s Gaul, divided into three parts: the preparation of the ques- 
tions—the holding of the examinations—and the marking of the papers. 
Of these three phases of his work the second is the most perfunctory and 
in a sense the most agreeable. It consists largely in the distribution of the 
printed questions, the receiving of the completed books and the preserva- 
tion of quiet and order. It is during these hours, however, that some 
slight personal contact can be made, when it is possible for a moment at 
least to associate faces with names. There comes also a certain amount 
of inspiration from a sense of the enormous accumulation of intensive 
application and protracted study which has suddenly concentrated itself 
before you. The examiner realizes that the presence in that gathering of 
representatives of every type of citizenship furnishes additional proof of 
the democracy of our institutions which thus opens the door of opportunity 
equally to all. The examiner knows that while many of the applicants 
have had their paths made easy for them, others are present as a result 
of great privation and desperate struggle. Perhaps through some of the 
lives before him grim tragedy itself has stalked, and he wonders over the 
diversity of experiences concealed behind those earnest faces. He cannot 
refrain too from speculating as to the strange stories of success and 
failure which the ensuing decades will write for these youthful, hopeful 
figures. 

When the examinations are conducted the examiners, of course, have 
already prepared the questions and thereby discharged their most difficult 
and important function, for the questions are the decisive factor of every 
examination. No one problem connected with my own work as an exam- 
iner has given me greater concern. In the drafting of twenty questions 
twice a year I realize that I am really determining the degree of my 
usefulness as a representative of the state and the bar in this particular 
service. The entire system of examination and licensure is dependent for 
its success upon a proper appreciation of the type of questions to be 
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propounded as a measure of the applicant’s preparedness to enter the 
profession and assume its serious responsibilities. Two factors must al- 
ways be considered,—the applicant himself and the public he hopes to 
serve. From both standpoints the questions must be fair; not so difficult 
as to embarrass the student of average ability who has intelligently and 
industriously trained himself, and not so simple that the superficial man, 
possessing a smattering of legal knowledge as a result of a good memory, 
can master them. It is not easy to preserve this happy and essential mean. 
Indeed the examiner himself cannot always foresee the reactions to a 
particular question. One that he considers comparatively simple often 
proves to be a stumbling block, whereas the question intended by him to 
be somewhat drastic is handled readily by a majority of the candidates. 
This result must be attributable to the courses given in the various law 
schools with which the examiner preparing the question is of course en- 
tirely unfamiliar. It has been our policy, as far as possible, to include a 
number of questions based on general principles which are recognized in 
practically all jurisdictions and must be taught in every law school. Some 
questions are founded on decisions of the Maryland Court of Appeals 
and the Statutes of Maryland, and, where the law is different in other 
states, appropriate, although not full, credit is given to an answer based © 
intelligently on the rule as it prevails elsewhere. Most of the questions 
are framed in the form of imaginary cases, but a few are direct demands 
for a statement of the law on specified points. Recently I have included, 
among eight questions on real estate, one, divided into five sub-questions, 
each asking for the definition of some well known term in the law of 
real estate, such as estovers, erosion, coparcenary, etc. The reactions to 
this type of question have been surprising. Many candidates who have 
written full answers to every case question, where the opportunity for rea- 
soning, and perhaps for speculation, is greater, have failed to answer at all 
or have answered incorrectly as many as three of the sub-questions which 
demand definite information. There is usually included at least one ques- 
tion which elicits some knowledge of the history of the law on a certain 
point. We have never used the yes-no or true-false method of examining 
because we have no faith in its efficacy. 


Despite the care exercised in the framing of the papers submitted 
to the various classes appearing before us and a very definite effort on our 
part to be eminently fair to the applicants themselves, our Board has been 
subjected not infrequently to sharp criticism. Over a period of years the 
average number of successful candidates has been about 3314 % of those 
taking the examinations. In the June, 1934, examination, out of a class 
of 215, only 58 passed—just 2614°%. The percentage of successes in 
Maryland is almost the lowest in the country. Perhaps our passing mark 
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of 210 out of a possible 300, or 70%, is higher than is required in other 
states. At any rate it has been suggested that we place an arbitrary 
limit on the number of those who may be successful. It is intimated that 
we have deliberately adopted the French slogan at Verdun: “They shall 
not pass”. It is charged that an examination system is defective which 
turns back two-thirds of the applicants, all of whom have successfully 
completed a three-year course at a law school. You can readily imagine 
the sources from which these adverse comments spring. It is needless to 
say that they do not arise among the present members of the Bar. We 
present to ourselves this query: Is our system as it is administered 
actually oppressive, or does the fault lie partly with the law schools and 
partly with the students themselves? One Maryland judge, who perhaps 
feared that his son, about to take an examination, might be included 
among its fatalities, expressed the opinion that there ought to be some 
working agreement between the examining board and the two Maryland 
law schools so that our questions would be confined to the ground actually 
covered in the courses at those two institutions. We could not give this sug- 
gestion serious consideration. We represent the state and the bar of the 
state—not its law schools. Obviously the scope of our tests must have 
no such restriction. 


Additional answers to such a proposal are that men of talent educated 
in law schools without the state have had no difficulty with our examina- 
tions, and that the lecturers in the Maryland schools have frequently 
stated with reference to questions which proved particularly troublesome 
that their courses had covered fully the subject matter involved and that 
none of their students could offer valid excuses for failing to answer 
properly. 


There is another curious result attendant upon this phase of our work 
which has frequently proved puzzling. An example of it occurred at our 
June examination when twin sons of an attorney practicing in Baltimore 
were candidates for admission. One had consistently made a finer record 
than the other at school, college and law school, yet this boy failed with a 
mark of 195, while his brother passed with the very satisfactory total of 
222. On a former occasion three young men from the same law school 
out of the state took the same examination. One of these men had always 
been a leader of his class; the record of the second was excellent, while 
the third, a football player, had just been able to earn his law school 
diploma. Yet the third man was the only one of the three who was suc- 
cessful. Such results are difficult to explain. Perhaps there is an element 
of luck; perhaps also the temperament of the candidates is a contributing 
factor. I have felt too that there are three stages of preparedness which 
a candidate may attain. The first is represented by the boy who is 
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completely equipped and passes brilliantly. Then there is the boy whose 
knowledge extends beyond the fundamental rules and their well-known 
exceptions, but in a fashion somewhat hazy and confused. In dealing 
with a concrete case, this additional information serves to create bewilder- 
ing doubts in his mind, to raise imaginary difficulties and finally to impair 
his judgment. This is the boy with the good record who fails when the 
supreme test comes. The third boy’s knowledge is less extensive; he has 
been able to grasp and retain the general principles of the law; he bluntly 
applies with directness the more limited knowledge which he possesses, 
and frequently is successful. The examiners cannot be held responsible 
for these strange and unpredictable outcomes. 


The third and perhaps the most monotonous function of the law 
examiner is the marking of the papers. It is his duty, however, to resist 
the boredom that tends to overwhelm him in an effort, not only to ascertain 
the mark which each answer is entitled to receive, but also to form an 
estimate of the general legal capabilities of the applicant as disclosed by 
his papers considered as a whole—his knowledge of the law, his powers 
of reasoning, and his capacity for expressing his ideas clearly but simply 
in lawyerlike fashion. Occasionally the examiner is rewarded by the 
unearthing of a gem similiar to those of which I shall later give examples. 
This is the query which presents itself with every new set of papers— 
is the examiner bound by the aggregate of the marks allotted by him to the 
various answers or may he, in the exercise of his personal judgment, 
make additions or deductions from this total commensurate with his gen- 
eral estimate of the candidate’s ability and fitness for admission? In form- 
ing this judgment, may he take into consideration the setting in which 
he knows that the candidate, if successful, will immediately begin his 
professional labors? If so, this discretion can, of course, only be exercised 
if the candidate, as a result of the careful marking of his papers, has 
brought himself within close proximity to the passing mark. Let us 
suppose that an applicant has obtained a mark of 202 in our state, where 
210 is required for passing. The examiner understands that his father 
is a lawyer with a large practice who needs the boy to assist him and 
will at once place him in his office. The boy himself is earnest and indus- 
trious and in his papers has displayed powers of reasoning and a famil- 
iarity with legal principles, although his final conclusions have been suf- 
ficiently inaccurate to deprive him of a passing mark. Shall this boy 
be stigmatized by a publicly announced failure through the application of 
rigid and inelastic standards of marking, or should the Board of Exam- 
iners add the necessary 8 points on the basis of general excellence and 
permit him to begin at once, under the most favorable conditions, the 
professional work for which he has been training himself? Suppose the 
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applicant does not expect to practice at all, but is an officer in a trust 
company, or the head of a country school system, and plans to retain his 
present position, and the other conditions are exactly similar, can any 
discretion be properly exercised which will place him among the success- 
ful candidates? Suppose the young man has a position awaiting him, if 
he is successful, and has also a wife or a dependent mother, and the Board 
is convinced from a review of his papers and a knowledge of his school 
and college record and his personal qualities that neither the bar nor the 
public will ever suffer in the slightest degree from his admission to practice. 
Ought they to confer that privilege upon him, despite the fact that he 
has failed by a few points to meet the strict requirements of the rule? 
I admit that grave perils are involved in the exercise of any such discre- 
tion. Obviously the Board can only be familiar with the personal situa- 
tion of a very few of its many candidates. If special consideration is to 
be shown to one, then all others within similar proximity of the passing 
mark should be accorded an equal opportunity to present pertinent facts. 
{mmediately pressure from outside sources (always to be strenuously re- 
sisted and resented) would be brought to bear. Charges of favoritism 
would arise and justifiable indulgence in a few exceptional cases might 
undermine the public confidence in the integrity of the system itself. I 
dislike very much to be bound by the mechanical exactness of a super- 
imposed passing mark, but I confess that I have religiously observed it. 


On the other hand, suppose a candidate accumulates a total just be- 
yond the sacred 210 and yet by the general quality of his papers impresses 
the examiner with his unworthiness to become a lawyer. Should the 
examiner make certain deductions and deprive him of the privilege for 
which he has long striven and which he has otherwise earned? Frequent- 
ly one foolish answer is more revealing than several made with a certain 
degree of correctness. It indicates the extent to which the candidate as 
a lawyer may bring ridicule upon the profession or disaster to his clients. 
These answers, which are not infrequent, fall into different categories. 
First, those which indicate a woeful lack of general information which 
every lawyer should possess. I furnish you with several specimens— 


One of our June questions asked when and by whom the opinion in the 
Dartmouth College case was written, and what the case decided. One 
student stated that the opinion was written in 1904 by Chief Justice Taney. 
Another replied that the opinion was written in 1693 by Chief Justice 
Marshall, and the third stated that the author of the opinion was Mr. 
Justice Holmes, who resigned immediately thereafter. 


A year ago the candidates were asked, as part of one of the questions, 
to state what the Federalist was and who were its authors. One embryonic 
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lawyer replied that the Federalist was a newspaper edited by Benjamin 
Franklin and Abraham Lincoln. 


Another group of answers includes those which are merely amusing, 
but indicate also that the man returning them does not realize that he is 
making himself ridiculous. Question: Is manure real or personal prop- 
erty (a) in the barnyard, (b) in the field? Answer: “Manure is personal 
property. Manure is always personal property. There is nothing more 
personal than manure.” Question: Upon what grounds may a divorce 
a mensa et thoro be granted in Maryland? Answer from a graduate of 
Princeton and The Harvard Law School: “There are three grounds of 
divorce a mensa et thoro in Maryland:—cruelty, dissertation and adulter- 
ation.” 


Question in testamentary law: Can a lost will be probated? Answer: 
“Ordinarily, if a will is lost, it can be proved and probated by the evidence 
of the witnesses and the testator, but this evidence must be clear and 
indisputable.” 


Question in evidence: What is a hypothetical question and to what 
class of witnesses are such questions put? Answer: “A hypothetical 
question is stating a question that has no bearing on the case before the 
Court. These questions are put to experts, infants and other non compos 
mentis.” 


In the third group are found those answers which reveal the candi- 
date’s utter lack of comprehension of things which are fundamental in 
government and law. Question: Is the common law a part of our Na- 
tional jurisprudence? This is the answer which came from an applicant 
who was perhaps imbued somewhat with the spirit of the New Deal: “The 
common law is part of the National jurisprudence in so far as it aids 
the Government and is not reversed.” Question: Distinguish in principle 
the Federal estate tax from the Maryland collateral inheritance tax. A 
portion of one answer to this question was as follows: “The Federal estate 
tax applies to property inherited from another (foreign) country. It is 
a tax that is levied on property brought into this country. An example of 
the Federal estate tax would be winning in the Irish lottery by an Amer- 
ican citizen.” 


A question in constitutional law asked into what branches the Federal 
government was divided, and in what way the President of the United 
States might be considered as part of the Legislative branch of the Gov- 
ernment. Here is one of the startling answers given to this simple ques- 
tion: “The Federal government is divided into Fed. Circuit Courts of 
Appeal, Supreme Bench of U. S. and District Courts. There are admir- 
alty courts, bankruptcy, etc. The Supreme Bench of U. S. is of course the 
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highest court we have. The President is the highest part of our juris- 
prudence. He can set aside judgments from the Supreme Bench or can 
send them back for rehearing. He can also stay the time set by the Bench.” 


Another question in constitutional law read: What is a bill of credit 
which Article 1 Section 10 of the Federal Constitution prohibits the States 
from emitting? Answer: “A bill of credit which Congress prohibited the 
States from omitting was that right to turn and use an ordinary maritime 
vessel into a vessel of war. Congress prohibited the States from doing 
this thing as it could be used to blow up the Government.” 


Finally, certain answers may demonstrate the candidate’s inability to 
present his ideas in the clear, logical sequence which is expected from a 
well trained legal mind. I offer you only one illustration. You will note 
that the answer is substantially correct, for the father of an illegitimate 
child, to gain control of it, must marry its mother and recognize the child 
as his own. Question: Shortly after the birth of an illegitimate child in 
Maryland the mother and the child moved to California. A few years 
thereafter the child became famous as a juvenile actor in moving pictures 
and commanded, through its mother, a substantial salary. The mother, 
not having had granted to her in California letters of guardianship, re- 
turned to Maryland for a visit. While in this state the father commenced 
proceedings to obtain the custody of the child and to require payment to 
him of the child’s salary. In the proceedings the father admitted the 
paternity of the child and claimed custody of its person and property. The 
mother objected—with what result? Answer: “Where an illegitimate 
child is born the mother becomes its mother, and in the eyes of the law 
as between the mother and the illegitimate child she becomes its mother 
and has custody over it. The only way a punitive father can get control 
over the child is by marrying the mother. It is up to the mother to say 
who the punitive is and in this case the mother has a right to object.” 


It is true, of course, that most of these answers came from applicants 
whose general average eliminated them from further consideration, but 
some of them were returned in all seriousness by men whose total markings 
qualified them to pass. I ask you again—Do any of us yearn to welcome 
as brothers in our learned profession men who can be capable of such 
unpardonable blunders? If not, then what is the real duty of the exam- 
iners dealing with such trying situations? 


I have only attempted to picture to you some of the practical problems 
confronting every Board of Bar Examiners. Dean Green of the North- 
western University Law School, who spoke to us this morning, has declared 
in a very scholarly article which appeared in I Bar Examiner, page 213, 
that “The bar examination as a method of determining the intellectual 
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capacity and fitness of a candidate for admission to the bar has not proved 
successful.” All of the systems now in use have their defects and weak- 
nesses—these are obvious. The pressure, however, of eager and ambitious 
youth for entrance into the field of endeavor represented by our own calling 
is increasingly unrelenting and cannot be denied. We can only safeguard 
our profession by thoughtful, conscientious employment of the best meth- 
ods now available. We do so in the earnest hope that our leading thinkers 
will gradually perfect processes of selectivity that will unerringly exclude 
the weak and unworthy, accept the strong and capable, and gradually 
enhance the prestige and glory of the bar. 





Full-Time Secretary Recommended 
for Illinois Board 


At a meeting of the recently organized Section of Legal Education of 
the Illinois Bar Association, the following recommendation was made: 


“RESOLVED, That the Section secretary report to the Board 
of Governors that it is the consensus of opinion of the Section 
members that a full time secretary of the Board of Law Exam- 
iners, with an adequate salary, be appointed by the Supreme 
Court and that, if necessary, the examination fee for applicants 
for examination for admission to the bar be increased.” 





Recent Bar Examination Results 


First- Percent Percent 
Total Number’ Percent Timers First- Repeaters 
Taking Passing Passing Taking Timers Passing 


Passing 
Alabama .................. 73 43 59 % 65 60 % 50 % 
Calterms .............. 594 249 42% 466 51% 9% 
0 ae 52 30 58 % 45 58 % 57 % 
Connecticut -.......... 90 53 59 % 64 67 % 38 % 
ha SSE 64 17 27 % 33 30% 23 % 
TE 107 31 29 % 88 25 % 47% 
I a rials si netlibe 17 17 100 % 14 100% 100.% 
EEE 649 361 56 % 463 65 % 32% 
co aaa 175 105 60 % 127 60 % 60 % 
| ST 103 87 84% 96 89 % 29 % 
ss REESE 37 20 54% 29 58 % 38 % 
Maryland ................ 215 58 27% 102 34% 20 % 
Massachusetts ........ 555 274 49 % 359 55 % 39 % 
Nebraska ................ 38 24 63 % 30 60 % 75 % 
New Hampshire .... 28 11 39 % 17 35 % 46 % 


New Mexico ............ 20 15 75 % 15 73 % 80 % 
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Current American Bar Broadcasts 


Forthcoming broadcasts of the American Bar Association series, pre- 
sented over the Columbia network from 7:45 to 8 Eastern Standard Time, 
are: 

November 10—Scientific Research in the Field of Criminal Justice— 
William Draper Lewis, Director of the American Law 
Institute. 

November 17—The Preservation of Constitutional Liberty Under the New 
Deal—Donald R. Richberg, of the Nationa] Recovery 
Administration. 

November 24—Administrative Tribunals vs. Courts Under the New Deal 
—Thomas D. Thacher, President of The Association of 
the Bar of the City of New York. 

December 1—Shall We Abandon Ship? A Discussion Concerning the 
Constitution and Present Governmental Trends—James 
M. Beck, Former Solicitor General of the United States. 





We Have a Farm We'd Like to Sell Him by Mail! 


The California Committee of Bar Examiners recently received the 
following query : : 

















